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applicable, a State also must complete 
Clean Air Act (42 U.S.C. 7401 et seq.) 
project level conformity analysis. In 
areas in which the Clean Air Act con-
formity determination has lapsed, ac-
quiring agencies must coordinate with 
Federal Highway Administration for 
special instructions prior to initiating 
new projects or continuing activity on 
existing projects. At the time of proc-
essing an environmental document, a 
State may request reimbursement of 
costs incurred for early acquisition, 
provided conditions prescribed in 23 
U.S.C. 108(c) and 23 CFR 710.501, are 
satisfied. 

§ 710.307 Project agreement. 
As a condition of Federal-aid, the 

STD shall obtain FHWA authorization 
in writing or electronically before pro-
ceeding with any real property acquisi-
tions, including hardship acquisition 
and protective buying (see 23 CFR 
710.503). The STD must prepare a 
project agreement in accordance with 
23 CFR part 630, subpart C. The agree-
ment shall be based on an acceptable 
estimate for the cost of acquisition. On 
projects where the initial project 
agreement was executed after June 9, 
1998, a State may request credit toward 
the non-Federal share, for early acqui-
sitions, donations, or other contribu-
tions applied to the project provided 
conditions in 23 U.S.C. 323 and 23 CFR 
710.501, are satisfied. 

§ 710.309 Acquisition. 
The process of acquiring real prop-

erty includes appraisal, appraisal re-
view, establishing just compensation, 
negotiations, administrative and legal 
settlements, and condemnation. The 
State shall conduct acquisition and re-
lated relocation activities in accord-
ance with 49 CFR part 24. 

§ 710.311 Construction advertising. 
The State must manage real property 

acquired for a project until it is re-
quired for construction. Clearance of 
improvements can be scheduled during 
the acquisition phase of the project 
using sale/removal agreements, sepa-
rate demolition contracts, or be in-
cluded as a work item in the construc-
tion contract. On Interstate projects, 
prior to advertising for construction, 

the State shall develop ROW avail-
ability statements and certifications 
related to project acquisitions as re-
quired by 23 CFR 635.309. For non-Inter-
state projects, the oversight agreement 
must specify responsibility for the re-
view and approval of the ROW avail-
ability statements and certifications. 
Generally, for non-NHS projects, the 
State has full responsibility for deter-
mining that right-of-way is available 
for construction. 

§ 710.313 Design-build projects. 

(a) In the case of a design-build 
project, right-of-way must be acquired 
and cleared in accordance with the 
Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970, as amended, and STD right-of- 
way procedures. The STD shall submit 
a right-of-way certification in accord-
ance with 23 CFR 635.309(p) when re-
questing FHWA’s authorization. If the 
right-of-way services are included in 
the Request for Proposal document, 
the STD shall ensure that right-of-way 
is available prior to the start of phys-
ical construction on individual prop-
erties. 

(b) The decision to advance a right- 
of-way segment to the construction 
stage shall not impair the safety or in 
anyway be coercive in the context of 49 
CFR 24.102(h) with respect to 
unacquired or occupied properties on 
the same or adjacent segments of 
project right-of-way. 

(c) Certain right-of-way acquisition 
and clearance services may be incor-
porated into the design-build contract 
if allowed under State law. The con-
tract may include language that pro-
vides that construction will not com-
mence until all property is acquired 
and relocations have been completed; 
or, the construction could be phased or 
segmented to allow right-of-way activi-
ties to be completed on individual 
properties or a group of properties, 
thereby allowing certification in a 
manner satisfactory to the STD for 
each phase or segment. 

(d) If the STD elects to include right- 
of-way services in the design-build con-
tract, the following provisions must be 
addressed in the request for proposals 
document: 
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